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Agreement Checklist

These agreements are best prepared at
the start of the business. It is during this
early stage that constructive and practical
discussions can be held about how the
business should be run and how to manage
disagreements or disputes relating to the
business that have not yet come up.

Shareholders agreements are a living
document and will need to be drafted
by a lawyer to evolve with the business
as it grows. They provide a road map for
the lifecycle of the business and aim to
reduce cost and uncertainty in the event
of disputes or exits. A properly constructed
shareholders’ agreement can minimise
conflict and maximise the opportunity for
growth.

Every business is different and as such the
Shareholders Agreement will need to be
customised by a lawyer who is experienced

DECISIONS

Establishing a Shareholders Agreement ensures that you are
securing and protecting the future of your business. The Shareholders
Agreement is a key document that sets out the relationship between the
shareholders and the directors of the company. This agreement is what will
be referred to when making important decisions about the company.

in commercial law. As an accounting firm,
we have prepared the following notes to
kick-off constructive discussion between
prospective parties. This is so that you
have already considered various matters
prior to engaging with a legal advisor.

While we have used reasonable care
and skill in compiling the content of this
material, we provide no warranty as to
the accuracy or completeness of any
information in this document. This entire
document is only general in nature and
not intended to be specific to the readers
circumstances.

Further, as laws changes frequently,
you are advised to undertake your own
research and seek professional advice
before entering into any agreements or
making decisions.

I:l What decisions can be made by the directors and what are the decisions that will be

made by the shareholders?

|:| Are there any decisions that must be made unanimously by all Shareholders or the

board?

I:l Will there be a minimum shareholding percentage required to exercise any of these

decisions?
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[]

Who gets the casting vote if you can’t agree and an issue is tied?

Examples here might include the purchase of major assets, agreement to loan funding,
expenditure over a certain threshold, appointment of Directors or Executive positions,
commencing litigation, directors remuneration, buying or selling businesses or business
lines and/or issuing shares.

BOARD CONSTRUCTION

00000

Will you operate a Board of Directors?

What would be the structure of the Board of Directors?

Who will be appointed?

What will be the terms/requirements of any future appointments?

What are the requirements for removal of anyone appointed to the Board?

Will the shareholders have a right to appoint one (or more directors) to the Board?

CAPITAL

[]
[]
[]

What happens if additional capital is required by the company?
Will there be a requirement for priority repayment of any capital or loans contributed?

What happens if a shareholder is unable to meet a capital call, and who does not
contribute in proportion to their shareholding?

DIRECTORS

How are directors appointed and removed? Will this be by a vote of Shareholders, by a
certain number of shareholders or by the Board?

DIVIDENDS

[]
[]
[]

Who decides upon the dividend amount?
Who has the right to a dividend?

Will there be a formal dividend policy that needs to be adhered to — for example, how
much profit needs to be retained by the company for working capital, cash flow or
investment?

EMPLOYMENT

[]
[]
[]

Consider whether shareholders can also be company employees?
How will the salary of the employed Shareholder be determined? Who determines this?

Where retention incentives have been given to employee shareholders, will there be
other obligations imposed — i.e. vesting and leaver provisions?
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What happens with the provision of annual and personal leave and other entitlements?

(1 [

Who will be responsible for ensuring that employment agreements align with
Shareholder agreements to ensure that termination of employment results in removal as
shareholder and vice versa?

EXIT

Exit is intended to cover any circumstance that Shareholder may leave, this may be
voluntarily or involuntarily. For example, death, physical or mental incapacity, breach of

directors duties, ASIC Banning or Disqualification Order, conduct, morals clause etc).

What happens when a Shareholder wants to exit the Agreement, they retire or pass
away?

[]

Will you require a Buy-Sell Agreement setting out rights and obligations of Shareholders
to buy/sell their shares in circumstances such as insolvency, disability, death or
requirement? How would such shares be valued?

[]

What events may lead to a shareholder being forced to sell their share and leave the
company?

Will there be any changes to the price of shares, for example a percentage reduction in
share price or reversion to buy in price?

What happens with any Board Directors appointed as a result of a shareholder upon exit?

How will disputes between shareholders be resolved? (i.e. commercial attempts to
resolve, mediation, arbitration, appointment of an expert etc)?

What constitutes a breach or event of default by a Shareholder?
What events will trigger a termination of the Agreement and removal of the Shareholder?

Does a default trigger a forced share sale and at what price?
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Are there any restraint clauses that need to be included when a Shareholder retires?
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Who drafts and approves the Business Plans and Budgets?
What is the structure of the Executive Team?

Will there be a Managing Director or CEO of the company? Who appoints them and
what decision making will be delegated to this role? (Consider this in context of in Board
Construction)

How often will Directors meet?

How often will Shareholders meet?

0o oo

What reporting information must be provided to shareholders and how often?
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|:| Will there be confidentiality requirements?

|:| Will the agreement able to be amended or updated? Who needs to provide consent
and what percentage of Shareholders must agree?

SALE

|:| What is the process to sell existing shares?
|:| What is the process to sell all shares and the business as a whole?

|:| Will there be the first right of refusal? That is a where a shareholder who wishes to sell
must first given notice to the other shareholder(s) and offer them the option to purchase
their share before selling to a third party.

|:| Does a third party need to be approved by the Board, or Shareholders prior to them
being able to purchase shares?

|:| Will there be a drag along clause? This is where majority shareholders can require the
minority shareholders to sell their shares in the event of a sale? Will it be a requirement
that the minority shareholders are able to sell on the same terms, conditions and price?

|:| Will there be a tag along clause? This is where a majority shareholder wishes to sell to a
third party and the minority shareholder can elect to go along with the sale at the same
price.

SHARES

The Constitution of the company will ordinarily set out the different of rights
attaching to different share classes. The most common forms of issued shares are

ORD (Ordinary) or PREF (Preference).

What type of share classes will be used?
What will be the share split between each Member?

Are there any special rights that will attach to any certain classes of shares (for example
a veto right for preference shareholders)?

What are the rights of shareholders in relation to the type and percentage of shares that
they own?

Will there be any specific requirements as to whether voting or decision making is to be
based upon equity holdings, or on a per shareholder/director basis?

What is the process to issue new shares, conduct a buy back, split or convert shares
and who decides this?

How will new shares be allocated?

How will the valuation of shares be determined?
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|:| Who will ultimately determine the adoption of valuation for any share transaction?

Who can call for, or what circumstances will apply, for the valuation of shares to be
made?

VOTING
|:| What are the voting rights of shareholders?

|:| What happens when voting is deadlocked?

These are some of the fundamental considerations that go into a Shareholders
Agreement. Your Lawyer may ask you about others matters as well throughout the
drafting of the agreement. This document is a guide for consideration purposes only.
To obtain a legally binding shareholder agreement always consult a licensed legal
practitioner, ideally one with a specialty in commercial matters.

Email: clients@thebeegroup.com.au @

Telephone: 07 5501 5765 @% B E EG IZQO U I:)
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